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I, IDENTITY OF PETITIONER

The Petitioner, Luls A, Avila, herehy requests review of

the Court of Appeale decision designated in Section II below.

I1. GCOURT OF APPEALS DECISION

Tha Patitioner, Luis A, Avile, seeks raview of the

Unpublished opinion in the Court of Appeals, Divislon III,

case State v, Avila, No. 32113-4-1IL, filed on July 14, 2016.
A motion for Reconsidsratlon was filed in the Bmuﬁt of
Appeals on Decembar 20, 2106 and denied on Danuarv.ZA, 2Mm7.

A copy of the unpublished opinlon and the Oeder Denying
Motion for Reconsideration are atteched as Appendix A.

ITL. ISBUES PRESENTED FOR REVIEW

Washington 's Cpiminel Justice Hystenm prbvidms o
recognizeble protection to non-English speaking persons

outside of formgl lagal provaadings. This Petition presents

fundamental quesetions concerned with the process due to Luis,fﬁg

A,  Avila, =a ndn»Engliﬁh spaaking individual. . Public
importance is lmplicated by the issuss ralsed heres bhecauss
this Court needs to settle what protections muf Btate will
afford persons public policy has long considered to be
impaired. RCW 2.42.110, Becauss the aquél right to dus

process is guaranteed--irrespective of national origine-




under both stete and faderal mwnatiﬁutimn, the lssues in this
'caae are! |

1. UWas the Court of Appeals, Division IIX,
gonstitutionally nbligaﬁad_to provide a complete review of
the questions raised by P@titimner in his direct appeal? Did
the Court of Appeasls viclate those principlss when it
ponducted a trunceted review after it nerrowed fhw lagal
issues pressnted by the due process vimlatidn argued ln the
Court below? RAP 13.4(b)(1)-(4). |

2. The Court of Appsals declsion, in effect, holds ihat'

the fundamental principles snuncieted in Miranda ¥$_A?izana,'

30 U.5., 436 (1966) ara inapplicable to outside of custodial
gbatemants. Doss the Court of Aﬁpeals.demiaimn warrant revisw
‘bemauaw it constitutes airmr within the wmeaning of RAR
13.6(0) (1)-(4)7

3,  Should this Court prant review and provide guidance
gn  this unaattlmd quaation of significant public intersst?
RAP 13.4(3). |

IV, STATEMENT OF THE CASE

As allsged in the Brief of Appallant. which sets out
facts and law ralevant to this Petition and ars hereby
incorporated by thie reference, Avila was convicted of sacmnd
degraee rape. On esppeal Avlle argued, in part, that the triasl

Court violated his Fourteenth (14) Amandment right to due




prosess by admitting his stetements which were Involuntarily
mada. Division III, while agreeing that dug process prohibites
the admissions of involuntery statements, the QCourt found
Avila'a statements to be voluntary under the rationale that

the principles of Miranda v. Arizona are inapplicable outalde

of a éuatmdial aaﬁting. The Court endsed ite analysis there.
As @ wmnsaquanma; the Court did nmt'anummpliah g complate
vaview of the Lssuss ralssd on appsal. Avila now sesks
revisw,

1/

V. REASONS WHY REVIEW SHOULD BE ACCEPTED

Aai diacuaaadA halow, the proceedings involving the
Patitipﬁar ware Fundamentally unfeir. Mo, Avila_ia g8 Bpanish
Speaking Guatwmalﬂn_immigrant with marginal sducetion and who
speaks in broken English., RP 301-302. He was put in the
untenable position of being subjected to an interrogetion
that ocourred in English. Leaw enforcement was sware of
Avila's language barrler et the time of the interrogation.
Vat, no party privy to the procesdings inguirsd whather Avila
neadad an interpreter nor was one p#mvid@d, The Trial Court's
ruling did not account for this disparity in splte of the
» Court finding Aviia was in need of an advisar/mediator. RP
56-57: CPF 98-100. Indesd, this mamm'judga appolnted Avila an
interpretar for the trial and the CrR 3.5 hearing.

The central issus reised on appeel was whaether Avila's




statements to Detective Nichols were volunterily made. A
Majority of the Court of Appeals, in sffect, held that no dus
process violetion will be Found asheent dirvect evidence of
oustady, In focussing exclusively on the custodial aspects of
the statementa the Court ignores +the possiblility that the
statements may satill bw. involuntary irréapacﬁiva of thelir
natura, In ao rul1ng, the Court did nmt.reamlva the queatlions
ralsed on appeal.

The Majority overlooksd <that non-custodial statemsnts
tpust still be suppressed, even absent s Mirendas violation,
where the totality of the circumstences demonetrate that?

they were involuntarily made. Deweaver v, Runnels, 556 F.3d

995, 1002-1003 (2009). Instead of evaluating the totality of
the circumstances, tha scope of review wes limited +tn Mr,
Avila's custodial status.

Additionally, in resolving the ﬁuatudial aapects of this
olalm, the Majority did not teke into account the Lmpact
Avila's language barrler and multuﬁal differences had on his
ability on his comprehension and perception. Instead, the
Court resolved this matter as 1? Avila was & native boren
Amarican cultured in American politics.

Patitioner reepectfully submits that review should be
amcaﬁt@d bagause the declsion of the Court of Appeals is in

gonflict with other decisions of this Court, the U.5. Suprema




conflict with other decislons of this Court, the U.5. Suprems
Court and the Court of Appaals. RAP 13.4(h)(1)~(2). This
Petition also pressnte glgnificent guaations of
constitutional law, inviting plarification and guidance from
this Court to settle this quaestlon of slignificent publlc

interest. RAP 13.4(h)(3)~-(4).

A. THE COURT OF APPEALS APPLIED THE WRONG STANDARD
J0 ABBESS THE VOLUNTARINESS DF AVILA'S STATEMENTS

1. The Court of Appsals Applied the Wrong Test and
Viclated Avila's Constitutional Right to A Gomplete
Review. :

In its opindon, the Court of Appsals recognizes that dus
process protects the individual from inveoluntary snd/or false
confesaion but failes to apply that understending in its
raview of this case. Instesad, the majority rwaéﬂnad that due
mro&eas is not implicated absent direct evidence of custody,
Opinion at 9-14. This rationals is contrary to the standard
gateblished by the Ninth Clreuit and the  United Stetes
Supreme Oourt which gre the same stenderds found in
Washington law,

In Preaton, the Ninth Gircult explains that the test for
detarmining voluntarinese of weustodiel" stetements is the

game  test used to evaluate the voluntaringss of none




custodlial etatemsnts. U,8. v. Preston, 751 F.3d 1008, 1015

n.11 (9th Chr. 2014). In other words, tha veluntariness of a
statensnt doss not necsgsarily turn on the custodiasl status

of the suspect. 781 F.3d at 10165 Beckwith v. United States,

L2% U.85, 341, 348 (1970). Rather, such an ingquiry must foocus
on  the nature of the interrogation and the particular
mircum&tanmea_mf the "suspect not in oustody." 7581 f.3%d 1016,

n.16; Dickerson v. United States, 530 U.85. 428, 434 (2000);

see also Miranda v, Arizone, 3B4 U.S5. 436 n.24 (1966).

In this ease, the majority did not carefully scrutinize
the facts to determine whether Avila's "outside of nustodial?
statemants wera the product of a "free and rational will.®

Doody v. Ryan, 649 F.3d 986, 1023 (9th Cie. 2011) (quoting

Scheckloth v, Bustamonts, 412 U.S., 218 (1973). Instead, the

Court af Appeals found no due process violation because Avila
failsd to establish that. the interrogation was custodial,
which  the  Maejority helieved was dispositive to a
voluntariness ingquiry.

While the Court of Appsals finds Avlila's statements wersa
not muatmdi@l, the Court avolded complete review on whether
thﬁ non-custodial atatammhﬁa wara nonstheless involuntary.
The Court's effort to assses out of custody statements under

Miranda is the wrong legal stendard, State v, Lamb, 163

Wn.App. 614, 625 (2011). This opinion does not resolve the




gquestions ralsed on appeal about whether Avila‘ﬁ ptatameants
were voluntary. As discussed ghove, the context in which the
statamants were made dows not eettlw a T4th  amendment
vionlation of Avila's righte.

" The Majority Reached the Wrong Deglsion By

Incorrectly Deferring to the Trial Court's Findings of
Fact : '

When the court appliss the wrong legel standard, it has

abused its discretlon. State v, Rozich, 149 Wn.2d. 647, 654

(2003), Likewiee, a Judge's findings that are based on =

misapprehension snd/or erronsous applicetion of law, the

findings are not sntitled to deference. In re Marrlage of

o

Little Fleld, 133 Wn.2d 37, 47 (1997); State v. W.R., 181

Wn.2d 757, 770 (2014). A judge's findings ere also not
deferred +to when thay af@ not supparted by evidence. 133
W, 2d Bt 47.

On review, +the majority affirmed the Trial Courtts
gonclusions that Avila's stetements were voluntary based on
the +risl OCourtts Ffindings of fact. The ﬁpial Court's
findingﬁ, however, had only minimal relevencs to thls lssue
‘becauss they neither addressed nor resclved whether Avilats
out-of-custody etatements should have bean excluded as
involuntary. The court misspplied the law when looking at the

thrashold question of lew enforcement’s obligation to obiain

-




statements voluntarily in spite of custodial status., Preston,
751 F.3d at 1015-101; Dewsaver, 556G F.3d at 1020-1023; Dovd,
649 F.3d at 1023; Dickerson, 530 U.5. at 43,

As praviously discussed, the Trisl GCoupt appliad the
wrong legal standard to assess the vmluntﬂrinaaé of Avilals
out-of-pustody etatements. Flrst, the Court found that Avila
was out-~of-custody and that law enforcement was undar no
obligation to Mirendize Avila. Dpinion at 914, This Llgnores
law snforcement's inescapable obligation to obtaln statements

voluntarily, irrespective of Mirenda. The ‘trlal Court

incorrectly  viewsd the question strictly as e Mirands

viglation, not whether the statements should he suppressed
because the totallty of the clrcumstances ghow that the
ptatenents wera not  voluntary under tha patahlishad
standards. Dewsaver, 556 F.3d at 1002-1003.

Savond, in only sxamining whether thers was svidence of
an actual Miranda violation, the Trial Court did not weigh
Avilaeta ‘langu&gm harrier, oultural differences, wmerginel
wduwatimn and his broken English (RP 25-43) against the
college sducetsd Deltsotlve Nimhmlm who was trelned in
investigation technigues. RP 10, 19, The Trial Court did not
snter any findings of fact on these factors. Conseguently,
the record was devold of eny factual basis from which to

- defar to in assessing Qh@ther this imbalance produced an




involuntary end/or false confession. Ryan, 649 F.3d at 1016'

(court's must weigh, not list, relevant circumetences).

The Trial Court made no effort to assess Avila's vantage

point in the context of his wu;tural hackground end language
harrier. Instead, the Court only conslderad Detsctive Nichole
perspactive in  svaluatihg the voluntarinese of | tha
atatengnts, RP 56-58; 0P 98-100. Thass findings do nothing to
inform the record-as to Avila's parepsctive becausa Deptechive
Nichols is not Avila, The Teiael Court's fallure to marm?ully
sorutinize Avila's oclrcumstances removed From the record
facts pertinent to s determinetion of wh@thmr law snforcement
axploited Avila's dmpairments to advence a ’&aquwncing m%

guastioning deeigned to confuse and elicit inceiminating

gtatamants, sse U.5, v.Bundy, 966 F.Supp.2d 1180, 1186 n.3
(2013).

Because culture and language were at lssus in this puee

it wes improper to focus exelusively on Detactive Nichols's

tegtimony ‘o reconstruct the interrogetion. As explained by
the faederal court in Bundy, "there sre recognized problems
with such testimony, including, ‘'problems associated with
recollection, disperitiss in psresption or preconceived
hiases,! and statemants that have fequivocal interpretation.’
"Pegple, including officers and suspects, forget facte or

regonstruct and interprst them differsntly." Even more so

-




"whers, as here, the interrogators asnd suspects are from

different culturms.ﬁ“ Bundy, 966 F.Supp.2d at 11868 n.3

3,

(quoting Revaéling Inmémmunimmdm Electranic Resecording or
Police Interrogations, Vol. 75, Ne. 12 FBI Law Enforcement
‘Bulletin 1 (dec. 20065).

Avila's testimony confirms he spoke in monosyllable and
that hs did not spesk 1In Tull sentances. RP 2543, Bundy is
gpplicable to the lnstant case and demonstrates why 1t was
incumbent upon the Gourt 'tm varlify what ﬁha answars and
questions were of the interrogation. Sans this, it is
impossible to know what exactly Avila was agresing to op
disagresing to from his pevspective. The Court's Flndings
wera Ansufficlent to svaluate uhether Detective Nichola's
goncluslonsg ammurmtmly memorialize what Avila actuelly said,
mr‘whmth@r they mersly infacred as much. from a seriss of
confusing, centradictory and perhaps ilncomplete statemants.

As previously discusssd, Avila's conduct during the
intmrragation was relevant to a determination of whafhmr tﬁm
statements were voluntarily made., The record lacks sufficlent
findings to know whether Avila veluntesrsd detalls of hls
gxparience, or whether he unuittinﬁly acquisscad to a fact‘
pattern  embedded within guestions as pert of Detsctive
Nichols's minimizing technigques. The Court's findings provide

no  insight an this guestion. Whether Avila answered the

-10-




fuastions directly or heltingly was  imperative to
undarstanding-Avilm'a'mmmprmhansimn and confusion.

Finally, trlal testimony confirms that the lnterrogation
was  condusted entirely 1n English, Detective Nichols
teatified thaet she waa aware of Avila's language bherrler and
cultural differences prior to the intesrrogation. RP 17.
Avila's testimony indicetes that he did'nnt undaerstand that
the  Intsrrogatlon was optlonal and the he woudd have
praferred an attornsy prasent hut did not belieave he--"an
innocent person'--was sntitled to one. RP 25-43, Avila stated
uanuivmmally'that he was in fear of being srrested due to
hig outstanding immigration warrant and his  unlawfully
employment. Id. The Trial Court discountsd all of this on the
pasls of Detactive Nlchols's impressions and the Judge's
opinion that Shares Kromrel was Avile's advocats/medlator.

The Gourt wf.Appamle decision flods that "mo information
suggest" that Ms. Kromrel was "quallfied" to assiet Avila.
Opinion at 13. Nevertheless, the Majority upholds the Trial
Courtls ponclusions of valuntariness 1in mpita of the feot
that it was bhased, in pert, on Ms. Krompeldl acting as an
sdvocate/nediator. RP 56-57; OGP 98~100 (Winding of Fact No.
5); U.8. v. Ramo-Chaves, 681 F.3d 995, 860 (2012)
(qualificetion is a guestlion of fact). The trial Gmuft did

not enter any Findings of fact with respect to Detective







1

Nimhuls'a or Ms, Kromeel's level of comprehension of elither
the Spanish language or the Guatemelan culture. In this
gontaxt, there is .nathimg to defer to end the ruling is
fagtuslly lncorrect, The Detectlve's perspective and Mg,
Keomrel's pressnce is meaningless -and spesks nothing to
Avila's ocomprahension or gonfusion. 133 Wn.2d at 47,
Defrrance to the Trisl Court's assssswent of the
voluntariness of Avila's statements would have been proper
had the Court used the corrsct legal frame work end closely”
anputinize the totality of the oclircumstances to make
necessary Tindings. No dmfmnmnm@vmaa appropriate hers baceuss
on remeand the Qourt narrowsd the CrR 3.5 hearing to agtual
pustody, miaaphrahandad.tha faots, end did not decide whether
Avilats état@maﬂtamuirrmsp@mtive of custody--ugre voluntary,

Little Fleld, 133 Wn.2d at 47; W.R. 181 Wn.2d et 770; sse

aleo U,8. v, Tharton, 1 F.2d 149, 158-159 (1993),

Bocause the ppinion defers to the Trial Oourt's findings
it is also factually in;mrremt, baged on ‘the mrang lagal
standard and an errvongous view of the lew; lsaving unresolved
the guestion relsed on appaal.

3. The State Did Nmt Prove that Avila's Statements Were
Voluntarily Made

Once  Avila  challenged the admissibility of  his

statements, the Stete had the burden to prove that its

] G




glicitations comported with mnnstitutimhal ragquirenants. Lego
v. Tomsy, 404 U,S. 477, 485 (1992); U5, v. Williems, 435
F.ad 1148, 1153 n.3 (Btﬁ GCir. 2003). As Such, the State was
raguired to  demonstrate  that  the totality of  the
glroumstancaes prove ths statemants wars not obtalned by mesans
of coercion or lmpropsr inducement such that Avila;m will was

overborne. Scheckloth v. Bustamonte, 412 U.S. 218, 226-27

(1973) . The State falled to mest lte burden in this case.

In the context of languape barriers and cultural
differences, subtle deteila will  bear significantly in
detsrmining voluntarinass. Bundy, 966 F.Supp.2d at 11863
Praston, 751 F.3d at 1016, As discussed above, this is not a
case of cultural pacity whereln langusgs was not at issus.
Instead, Avila'mvparticular clroumstances left hin without
the tonls to reslet intwrragétimn'tmmhniquﬁa. Tha Majority's
opinion was not lndividualized. Instead, the Dourt relied
solely on Detective Nichols's conclusions and memory of the
vinterrmgmtimn in pmaching ite declsion.

Even taking Dutoctive Nichols at her word that she
vigwed her technigues as non-cosrcive, the record ls still
ahsent an objective basis to detarmine that the interrogetion
was not perceived as coercive by Avila, whose cultural
differsnces, limited English speaking ability, marginal

gducation and personal background collectively producsd a

-l




different experience. Detsctive Nichole maede the conscious
decision not to record the interrogation, As a consequencs,
the Trial Court's conclusion did not account for Avila's
ahéraatwriatime-bmcauae the State did not provide mvidanma af
the actual words, actions and context necessary to svaluats
parception and experlence. Dgody, 649 F.3d at 10D2.

While the stmta was not  reguired +to  record _the
interrogation, it "bears the comsequence in such cases as tha

prasent page where thae " actual answers and guestions of the

interrogation ars  pertinent to @&  determination of ©

voluntariness. Bundy, 966 F.2d at 1188, Detective Nichols's
Cdeeislon tep o remove  objective evidense  to Avilae's
voluntariness is within the "totality of the circumstancea."

Mills v. Vasquez, B6B F.2d 1116, 1119w1120 (1987).

It is Lmportent to emphaslze that Avile is not disputing
that teuppression is not warrambed becasuse the governmstt

fails to record the interview," U.85, v. Ramo~-Chavez, 681 F.3d

955, 961 (9th Oir., 2012), this case was about whether th&.

svidence prasented was Iincomplete and parhaps suboonscinusly
bissed, Detactive Nichols falled to use equipment that was at
hare disposal which would have aécurataly dmpimtéd the
context and detalls necessary to assess Avila's perception
and level of confusion,

Moreover, the conflicting teatimmny' ragarding the

15




interrogation aupports the "larger inference that [Detective

Nichols'sl agcount  did  not  accurately  portray  the
piroumstances surrounding [Me. Avila's] stetemente. U.8. v,
Uright, 625 F,3d 538, 684 n.16 (9th Cir. 2011); U.5, v.
Yunis, 589 F.2d 753, 961 (1988). The Opening Brief and this
Petition ldentiflied Detective Nichols's conduct that one
vould reasonable conclude wos exploltive and/or cosrcive; the
racord supports the sama.

Thus, the SHtate has fFfalled to demonstrate by a
praponderance of the evidence the voluntarinsss of Avila
Statenents. Furthar, without a clear facurd it is>impuasibla
to asceriain exactly what Avile was agrealng or disagreeing
tm. In other words, whether Avila provided a f&imm gtatemant
ga a result of his confusion and pefception of the qqﬂﬁtinna.

b, This Court Should Grant Reviaw

The Court of Appsals decision should he raviewed because
it lgnores the possibility thet Avila's statoment may still
be lnvoluntary idrrespective of custodiel etetus. The
majarity~alikm the Teial Cdurtuuraquinad Avila Lo
affirmmtiQaly prova that he was in custody at the time the
statements were made in order to substantiate a vialatiqn of
his Fourteenth Amendment right to due procsss, This decision

is contrary to sastablished standards.




This Court should grant review tm‘raamlvm this ﬁnnflict
.whimh plainly eollides with controlling authority
interpreting Key constitutional principles essential to a
falr trial. The srror palpably.undarminas the practical and
structural concerns underlying Miranda and lts progeny.

Although the opinion is unpublished, it is 1likely to
lsad to confusion or other erronsous applicetion of similar
casas that will Qltimataly fall within Divislon IIl's
purview, It may alsp embolden law enforcement--within
Division Ili's Jurisdiectlon--to take advantage of immigrants
bagause the Majority's declsion signals that non-Engllish
apgaking  persons ere not protected oubside of a legsl
prmmawding. Such persons would navar bm‘antitlﬂd to reversal-
~lrraspective of how egregious law enforcement acts~--so long
ap they are not involved in a formal legal proceeding and can
not prove sustody.

It is difficult to conceive of any scensrio under which
such clroumstances would not  wundermine the public's
~perception of fairness in  Weshington's Criminal Jﬁ$tica

Bystem,

B, THIS PETITION INVOLVES ISSUES OF SUBSTANTIAL
: PUBLIC INTEREST

Under RAP 13.4(h)(4), this Court will sccept review

"[i]f the petition involves an issus of substantial public

17




interest that should be detecrmined by the Supreme Court." The
issuss presentad in thia pétitinn arg of substantial public
interaest becausa 1t lnvolves the fundamental plghts of
undocumented individuals, Washington's public policy has long
recognized language barriers as an ilmpairment necessitating
additional safeguards. RCW 2.@2,010; ROW 2,43.010, The public
importance implicated by the lssuss raised hers are swesping
becausa it addressss what protectlions our system will afford
this claess of psople.

Washington Courts that have eddressed this iseue have
iimitaed these protections to legel proceedings with limited

exceptions. State v. Prok, 107 Wn.2d 153 (1986); State v,

Moralas, 173 Wn.2d 560 (2012).  These exceptions have besn
Limited to cases of mandatory blood draws. The underlying
rationals of ﬁhéam deciasiona is that due process protections
axtend to the manner in which evidence Lls gathersd and
collected.

Mr. Avila ls an impeired person miﬁhin the méaning mf
RGW 2.42,110. Detsctive Nichols's did nut.maka a good faith
~affort to securs Avile's rights before obtaining svidence
that was used ageinat him in a legal proceeding. The Court of
Appeals decision stands for the proposition that impalred
persons are only entitled to piatamtimna after the State haé

gxplolited their language bearrisr +to elicit Incrimineting

18-




statements. It is difficult to reconcile this proposition
with constitutional principles and the public policy of this
State.

In the same manner that Morales and Prok extends the

protections found in ROY 2.42 wt.sesq to evidence that could
potentially be used in a future legal proceeding, this Court
should hold that thosa protections  also  extend  to
interrogations of non-English speaking individuals.

V. CONCLUSIONS

For the foregoing reasons, this Court should grant

raview,

DATED this ﬁ(ﬁ) day of April, 2017

‘Jiz; .

\ ”’@ Avila, #369547

Aipmay/ #ghts Corrections Center
P.O. #ox 2049 (Unit N Tier A/11)

Airway Heights, WA 995001-20439

I, Luis A, Avila, hereby declare under the penalty of
perjury undsr the laws of the State of Uashington, that
an this 'bCl‘day of April, 2017, I deposited a true
copy of the documant to which this certificate is
attached to into the United States Mail, postage pre-
paid, as per GR 3.1, addressed to Benjamine Nichols,
Prosecuting Attorney, P.0. Box 220, Asotin, WA 29402,
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SIDDOWAY, J. — Luis Avila was con‘Victed of second degree rape. At trial,
Detective Jackie Nichols testified about statements Mr. Avila made to her during an
interview. No CrR 3.5 hearing had been conducted prior to trial to determine whether her
statements were admissible. Mr. Avila appealed, and the case was remanded for a CrR
3.5 hearing, at which the trial court concluded the statements were voluntary and were
properly admitted at trial. Mr. Avila again appeals, arguing that (1) nine of the findings
of fact in Zche court’s order lack substantial evidence in the CtR 3.5 hearing record, and
(2) the trial court erred when it found the interview was not a custodiai interrogation.
Finding no error, we affirm.

FACTS AND PROCEDURAL BACKGROUND
On June 13, 2011, Detective Jackie Nichols received a report that Bonnie Larson,

an elderly woman residing at Sycamore Glen Family Home—an adult care facility—had
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been raped at the facility by an employee later identified as Luis Avila,

Upon receiving this report, Detective Nichols called Mr. Avila and “asked if he

A

would be willing to come in for an interview.’@rk’s Papers L@P}e}f@ Mr. Avila

agreed, and together they “arranged a time which would be mutually convenient.” Id. .

. Y
Sharee Kromirei, the owner of Sycamore Glen, and a friend of Mr. Avila’s, then contacted
Detective Nichols and asked to be present at the interview, Detective Nichols agreed.

On June 16, 2011, Ms, Kromrei drove Mr. Avila to the sheriff’s office. Detective

Nichols escorted them to the interview room, which is

r vw,<. v where we conduct all our interviews, victim interviews, child/victim .- - ;)'r.: e (O
e W L TR o . " : TR .
T —= interviews, adult interviews, So it’s, the setting is conducive to being L
AR comfortable it’s got upholstered chairs, pictures on the walls kind of a AL L
NN N . . 70 e A
/ e neutral tone to the paint, carpet, you know, it’s like a throw rug type carpet ‘/\:z“ P
e on the floor, '

Repbrt of Proceedings (RP) (Jan. 15, 2015) at 9. Once in the interview room, Ms.
Kromrei and Mr. Avila sat next to each other on the side of the table nearest to the door.
'Nothing blocked Mr. Avila’s path to the door,

Detective Nichols, in full uniform, told Mr. Avila he was free to leave at any time.
At 1o time was Mr. Avila handcuffed or physically restrained. Neither Ms. Kromrei nor

Mz, Avila were searched.‘g Detective Nichols did not inform Mr. Avila of his Miranda'

rights before interviewing @
//)

' Miranda v. Arizona, 384 U.S, 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966).

M r 2 .
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During the interview,vwhich lasted no more than 20 minutes, Mr. Avila appeared

to understand the questions he was asked and the allegations at issue,\?ever declined to

osiions

™

answer any questions| never requested an interpreter or'éawye;and never asked to
leave. When the interview was over, Mr, Avila and Ms. Kromrei walked out of the
sheriff’s office together.

Nearly a year later, on May 15, 2012, the State‘charged Luis Avila with the sécond
degree rape of Bonnie Larson. In preparation for trial, defense counsel did not vrequest‘ a
CrR 3.5 hearing to determine whether Mr. Avila’s statements to Detective Nichols had
been made voluntarily. At trial, Detective Nichols testified about the statements Mr.
Avila made during the interview. Mr. Avila also testified at trial in his own defense. The
statements Detective Nichols attributed to Mr. Avila were inconsistent with Mr. Avila’s
trial testimony. At the conclusion of the trial, the. jury found Mr. Avila guilty, and the

court sentenced him to 90 months to life.

Mr. Avila appealed, challenging for theE'lth time the voluntari@of the
interview statements to which Detective Nichols testified. In response, the State
requested the matter be remanded to the trial court for a CrR 3.5 hearing. A
4001lnmissioner of this court granted the State’s motion and issued an order remanding the

case for a CrR 3.5 hearing.
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The CrR 3.5 hearing occurred on January l1 5,2015. The éourt entered an order
concludihg the interview was not a custodial interrogation and therefore Mr. Avila’s
statements were voluntary and admissible. The order contains the following findings of
fact:

1. On June 12, 2011, Bonnie J. Larson, an elderly resident of the
Sycamore Glen Family Home, a facility licensed by the state for
long-term care, told various people at her church that she had been
forcibly raped by an employee of the home the previous night.

2. On June 13, 2011 while at a local hospital for a routine appointment,
Ms. Larson reported again that she had been raped at Sycamore Glen
on June 11, 2011 by a caregiver named “Luis.” She was given a
rape examination but there were no overt signs of assault. The
medical personnel collected “swabs” as part of a standard rape kit,
which were sent to the Washington State Patrol Crime Lab for
analysis.

3. The medical personnel contacted law enforcement and Detective
Jackie Nichols of the Asotin County Sheriff’s Office was assigned
the case and responded to the hospital to investigate.

4, Detective Nichols interviewed Ms. Larson at the hospital and spoke
with other potential witnesses.

5. The Detective contacted [Sharee] Kromrei, the Administrator of ~
Sycamore Glen. Ms. Kromrei told Detective Nichols that the
employee identified as “Luis” was LUIS A. AVILA. She indicated
that she was a friend of Mr, AVILA’s and that she had heard about
the report but did not believe it. She told the Detective that she had
already spoken with Mr. AVILA and that he had told her that the
accusations were “completely false.” Throughout the entire
investigation Ms. Kromrei advocated for, and assisted Mr. AVILA.

8. On June 16, 2011, during regular working hours, LUIS A. AVILA
and Sharee Kromrei arrived at the Asotin County Sheriff’s Office for
the interview, having driven to that location in a private vehicle.

4
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They were met by Detective Nichols in the lobby and escorted to the
interview room inside of the Sheriff’s Office.

9. The interview room is regularly used for non-custodial interviews of
witnesses, victims (including child victims), and persons of interest.
The room is decorated in a nonthreatening manner with “homey”
- decor which includes muted lighting, upholstered chairs, pictures on
the walls, and small throw rug on the floor.

13.  Prior to asking any questions, Detective Nichols told Mr, AVILA
that he was not under arrest and that he was free to leave at any time.
At no time during the interview was Mr. AVILA handcuffed or
physically restrained in any manner. Neither he nor Ms, Kromrei
was searched nor were they even asked whether they were carrying
any weapons.

16.  The Detective began the interview by telling Mr. AVILA about the
accusations and asked him for his account of the evening in
question,
CP at 98-100.
ANALYSIS
Mr. Avila appeals, arguing that (1) insufficient evidence supports nine of the trial
court’s findings of fact, and (2) the trial court erred when it concluded the interview with

Detective Nichols was not a custodial interrogation. Each argument is addressed in turn,

1. Because we may take judicial notice of the record in the case presently before us,
substantial evidence supports the trial court’s findings

Mr. Avila argues the court included numerous findings of fact in its order on the

CrR 3.5 hearing that were not supported by any evidence in that hearing record.
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This argument lacks merit. Judicial notice is allowed at any stage of the
proceéding. ER 201(f). “We may take judicial notice of the record in the case presently
before us or ‘in proceedings engrafted, ancﬂlary, or supplementary to it.’” In re
Adopz‘z’on of B.T., 150 Wn.2d 409, 415, 78 P.3d 634 (2003) (quoting Swak v. Dep 't of
Labor & Indus., 40 Wn.2d 51, 53, 240 P.2d 560 (1952)). The CrR 3.5 hearing was
conducted to determine whether certain evidence was admissible at trial and was part of
the same case. Accordingly, we, like the trial court, may take judicial notice of the trial
record. It contains substantial evidence for each of the challenged findings of fact.
“Substantial evidence is evidence in sufficient quantum to persuade a fair-minded person
of the truth of the declared premise.” Holland v. Boeing Co., 90 Wn.2d 384, 390-91, 583'
P.2d 621 (1978).

The record shows Ms. Larson was a resident at Sycamore Glen Family Home,
which is a licensed adult care facility. Ms. Larson testified that she told “several people”
at church that she had been raped. RP (Oct. 8, 2013) at 96. This report was made “the
morning after” thé rape, on June 12, 2011, Id at 72. Substantial evidence supports
finding of fact 1.

There was testimony that on June 13, 2011, Ms. Larson had a routine appointment
with her counselor 4t a facility affiliated with St. Joseph’s Hospital. The record shows

that when Ms. Larson told her counselor she had been raped by a caregiver named “Luis”
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at Sycamore Glen on June 11, 2011, he sent her to the emergency room for a sexual
assault exam. Detective Nichols testified that the exam found no overt signs of sexual
assault. The record reflects that the nurse at the hospital collected swabs as part of a
sexual assault exam, and sent them to the Washington State Patrol Crime Lab for
analysis. Substantial evidence supports finding of fact 2.

Detective Nichols testified that the medical personnel at “St. Joseph’s Hospital or
a medical facility affiliated with St. Joseph’s” called the Asotin County Sheriff’s Office
to report the sexual assault. RP (Oct. 8, 2013) at 38. Detective Nichols stated she
responded to the report and went to St. Joseph’s to interview Ms. Larson. Detective
Nichols also said she spoke with cher potential witnesses. Substantial evidence supports
findings of fact 3 and 4.

Detective Nichols testified she contacted Ms. Kromrei to ask her about Ms.
Larson’s report. The record does not reflect that Ms. Krbmrei is the “administrator” of
Sycamore Glen, but rather that she is the “owner” and “operator” of that facility., RP
(Oct. 9, 2013) af 232. This difference is inconsequential. Detective Nichols testified that
Ms. Kromrei identified herself as Mr. Avila’s friend. The record reflects that upon
receiving the report of the rape from one of her caregivers, Ms, Kromrei responded that
“that couldn’t have happened” because Mr. Avila was from her church and had just

gotten married and had a baby. RP (Oct. &, 2013) at 82. Testimony shows Ms. Kromrei
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asked to attend Mr. Avila’s interview with Detective Nichols, told Mr. Avila not to worry
because she would be present and if he were arrested she would be able to help him, and
then drove him to the interview. The evidence also shoWs that at the interview Mr. Avila
consulted Ms. Kromrei about whether to allow Detective Nichols to record the interview.
This is sufficient eviden¢e to support a finding that Ms. Kromrei advocated for Mr, Avila
throughout the investigation. Sufficient evidence supports finding of fact 5.

The record demonstrates that on June 16, 2011, Ms, Kromrei drove Mr. Avila to
the Asotin County Sheriff’s Office for an interview with Detective Nichols. Mr. Avilé
testified they were met by Detective Nichols, who led them to the interview room. There
is no direct evidence that the interview occurred during “regular working hours,” but the
record shows that Detective Nichols and Ms. Kromrei arranged a time for the interview
that was “mutually convenient,” RP (Jan. 15, 2015) at 11, and that between 5 to 10
officers were present at the sheriff’s office at the time of the interview, which provides
substantial evidence for that finding. Substantial evidence suppo,ﬁs finding of fact 8. |

Detective Nichols testified that the interview room at the sheriff’s ofﬁce is ﬁsed
for all interviews, including victim, child victim, and adult interviews. She stated the
room has upholstered chairs, pictures on the wall, and ;‘a throw rug type carpet on the
floor.” RP (Jan. 15,2015) at 12. She said the room was more like a home than a jail.

The record does not reflect that the lighting is muted, but rather that the paint on the walls
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is neutral in tone. Neither does the record reflect that the throw rug is “small.” However,
the remainder of the evidence supports the finding that the room is nonthreatening and.
comfortable. Substantial evidence supports finding of fact 9.

Before asking any questions in the interview, Detective Nichols testified she told
Mr. Avila he was free to leave at any time. The record does not reflect that Detective
Nichols told Mr. Avila that he was not under arrest. But the record shows Mr. Avila was
not handcuffed or restrained in any manner, and neither he nor Ms. Kromrei were
searched. The record contains no evidence whatsoever about whether they were asked if
they had weapons. Though substantial evidence supports only part of finding of fact 13,
the unsupported portions do not affect our ultimate conclusion and need not be stricken,

Detective Nichols testified she began the interview by telling Mr. Avila she knew
he was aware of the allegations, and then asked him to tell her what happened on the
night of June 11, 2011, The record does not reflect that Detective Nichols told Mr. Avila
about the allegations, but it does reflect that Mr. Avila knew of the allegations. Again,
though substantial evideﬁce supports only part of finding of fact 16, this does not affect
our ultimate conclusion and the unsupported portion need not be stricken.

2. The interview was not custodial
Mr. Avila argues the court should not have allowed Detective Nichols to testify at

trial about the statements he made to her during the interview on June 16, 2011, because
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the interview was a custodial interrogation and he was not informed éf his Miranda
rights.

The Fifth Amendment to the United States Constitution provides: “No person . . .
shall be compelled in any criminal case to be a witness against himself.” U.S. CONST.
amend. V. To protect this right and to ensure a defendant’s statements are voluntary,
Miranda warnings are required whenever a defeﬁdant is subjected to a custodial
interrogation by a state agent. Miranda, 384 U.S. at 439, State v. Lorenz, 152 Wn.2d 22,
36,93 P.3d 133 (2004). The failure to administer Miranda wamings when the defendant
is in custociial interrogation renders the defendant’s statements involuntary and
inadmissible at trial. State v. Lozano, 76 Wn. App. 116, 118-19, 882 P.2d 1191 (1994)
(citing Oregon v, Elstad, 470 U.S. 298, 307, 105 S. Ct. 1285, 84 L. Ed. 2d 222 (1985)).
A trial court’s custodial determination is reviewed de novo. Lorenz, 152 Wn.2d at 36.

“[T]he term ‘interrogation’ under Miranda refers not only to express questioning,
but also to any words or actions”. . . that the police should know are reasonably likely to
elicit an incriminating response from the suspect.” Rhode Island v. Innis, 446 U.S. 291,
301, 100 S. Ct. 1682, 64 L. Ed. 2d 297 (1980) (footnote omitted); State v. Sargent, 111
Wn.2d 641, 649, 762 P.2d 1127 (1988).

The State concedes Detective Nichols’s interview of Mr. Avila was an

“interrogation.” We, therefore, need only consider whether it was “custodial.”

10
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An interrogation is “custodial” if the defendant’s freedom of movement is
curtailed. Sargent, 111 Wn.2d at 649-50. “An objectivev test is used to determine
whether a defendant Was in custody—whether a reasonable person in the individual’s
position would believe he or she was in police custody to a degree associated with formal
arrest.” Lorenz, 152 Wn.2d at 36-37 (citing Berkemer v.-McCarty, 468 U.S..420, 440,
104 S, Ct. 3138, 82 L. Ed. 2d 317 (1984)). The “freedom of movement, not the
atmosphere or the psyohologicalvstate of the defendant, is the determining factor in
deciding whether an interview is ‘custodial.”” Sargent, 111 Wn.2d at 649-50 (citing
California v. Beheler, 463 U.S. 1121, 1125, 103 S, Ct. 3517, 77 L. Ed. 2d 1275 (1983)).

Mr. Avila makes a number of arguments as to why a person in his position would

not believe he had a right to leave the interview with Detective Nichols. First, he argues

he has limited English comprehension and‘ngfhmg is known about his educatlﬂ /&/TX\\/C—
\%QQ

However, though Mr. Avila is Guatemalan Detective Nlchols*testlﬁed he appeared to

understand her questions and that his answers to the questions were appropriate.

Moreover, Mr, Avila prepared a written statement that he read to the court at the CrR 3.5

hearing that demonstrated his high level df _n&ijsh proﬁcien;/:]His ability to understand fo‘\”(’" d‘\

grounds for review (SAG). There is strong evidence that Mr. Avila had a sufficient grasp 7

of English to understand that his participation in the interview was not compulsory.

10, (0 0.5 < ()Wic““d\.;vxk 11
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Moreover, his experience with the legal system is@ evidence that he was Pewspecnr

aware of what a custodial law enforcement environment looksﬂlike. He was arrested MM:“
twice in 2006, twice in 2007, and once in both 2008 and 2010. The trial court could
reasonably consider whether, after six arrests, Mr. Avila had enough experience to
understand that the interview Wifh»‘iDetective Nichols was not a custodial interrogation.

Second, Mr. Avila argues he understood Detective Nichols’s “asking” him to
corﬁe to the sheriff’s office as an order and not a request. The trial court’s unchallenged
findings weaken this afgument. The court found that Detective Nichols “asked” Mr.
Avila if he wduld be “willing” to come down for an interview, and that they agreed to a
time that was “mutually convenient.” CP at 99. Additionally, the court found that Ms.
Kromrei drove Mr. Avila to the interview—nhe was not transported there by law
eﬁforcement. These facts are indicative of a request, rather than an order, to come to the
interview.

Third, Mr. Avi_la argues he did not understand he could leave because the
interview room was behind locked doors at the stationhouse, and Detective Nichols was
in uniform when she questioned him. However, the court found that before beginning the

1 nee
§ () = interview, Detective Nichols told Mr. Avila he was free to leave at any time. The court
Derd e .
\U\c de \‘ %lso found that Mr. Avila was not searched, handcuffed, or restrained in any way, that he
e Dde .
S @ sat on the side of the table nearest the door, and that no obstacle blocked his path to the

é \3@' . Ty j ‘
GO *\1 (e o |
(}B’\ &(\ ?Q i € g} C) \ ,“!1,{: » 12
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door. Moreover, the interview only lasted an_i;u\l@s and when it was over Mr. Avila
simply walked out. A reasonable person in Mr, Aﬂ_l_q’s!éosition&would have known he
was free to leave.<~ Pt 1% Ll Jeemn (oaS COARRY = D il §) D N
Fourth, Mr. Avila argues the court improperly placed great weight on the fact that
Ms. Kromrei was present during the interview, ‘M. Avila states he was never asked if he
would allow Ms, Kromrei to be present, and that no information suggests she would@
qualified to help him| Mr. Avila’s own testimony at the hearing undercuts these
arguments: ' o | \\c,.\qci\
When I agreed about the interview that was after talking to [Sharee] and I 7 &%V
~ explain her what [ wa$ afraid pf and she is the one that told me not to be
because she was going to talk to Det. Nichols and she asked if she
could be with me during the interview and she said that if I would have
ggeen arrested then she would have been able to help me. That’s the reason -
Why [Sharee] was present during the interview.
RP (Jan. 15, 2015) at 27. This shows Mr. Avila knew Ms. Kromrei was going to be at the
interview, and that he wanted her there. In addition, he conferred with her about whether
to allow the interview to be recorded, which not-only s‘hows that she hélpéd him, but that
he knew he had the right to refuse. The simple fact of Ms, Kromrei’s presence shows Mr,
Avila Wasand indicates a noncustodial environment. See Miranda, 384 U.S,

at 461 (noting that isolation may be used in a custodial interrogation to compel the

witness to speak).

13
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Fifth, Mr. Avila argues that his choice to attend the interview was constrained
because he thought the interview might concern working for Ms. Kromrei “under the
table,” and because he knew he was suspected of raping Ms. Larson. Appellant’s Supp.

Br. at 14. This argument is not persuasive because Detective Nichols told him he was

LB B,

freeto leave at any time: ‘M Avila’s psychological state of mindjdoes not show the

interview was custodial in the absence of any indication that his freedom of movement

CM,C‘JV‘- T \( ga i
was restricted. < - QUR{” A Ventey,

Finally, Mr, Avila argues the trial court improperly took judicial notice of fhe
setup of the interview room. As discussed above, sufficient evidence supports the court’s
finding about the Eli’ronment of thé interview room,
Nothing about the interview suggested q@dial interrogatAiog The record

supports the trial court’s finding that the interview was not a custodial interrogation. The

court did not err in concluding Mr. Avila’s statements in the interview wel;eﬁg h@Lunngg

an th mmblc at tuals

S

STATEMENT OF ADDITIONAL GROUNDS FOR REVIEW
In a pro se statement of additional grounds for review (SAG)A, aswell asa

supplemental SAG, Mr. Avila raises four grounds for review.

14
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1. Expert Testimony on DNA?

Mr. Avila argues that the DNA expert’s testimony about his genotype being
unique in the population, and the-tesﬁmony that under the “product rule” there was a 1 in
400 quadrillion chance that the DNA would match another person, was inadmissible.

Mr. Avila cites State v. Cauthron, 120 Wn.2d 879, 846 P.2d 502 (1993) and State
v. Buckner, 125 Wn.2d 915, 890 P.2d 460 (1995) for support. However, the Supreme
Court overruled Cauthron, and reversed Buckner in State v. Buckner, 133 Wn.2d 63, 941
P.2d 667 (1997). There the court stated that the “product rule” is a generally accepted
method of calculating statistical probabilities and that experts may give their opinion that
a DNA profile is unique within the population. Buckner, 133 Wn.2d at 67. “Briefly
restated, the product rule (or ‘mﬁltiplication rule’) . .. means that the probability of a
| genetic profile occurring in the population is the product of the probabilities of each
individual allele’s occurrence in the population.” State v. Copeland, 130 Wn.2d 244,
264-65, 922 P.2d 1304 (1996). | | |

The DNA expert described his application of the product rule, by which he |
concluded there was a 1 in 400 quadrillion chance that the DNA could have come from

someone other than Mr. Avila:

? Deoxyribonucleic acid.

15
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So, each number has what’s called a probability or a chance that it is

supposed to occur within the U.S. population. That program then takes

each of those numbers I obtain and multiplies them together. And so since

you have a lot of numbers, you get a very low probability because 1:400

quadrillion is actually a very small chance that it will happen again.
RP at 184. The expert’s testimony was therefore proper. -

- Mr. Avila also objects to the DNA evidence in general, arguing it is susceptible to

laboratory error, mishandling, mislabeling, and contamination.

[O]nce DNA evidence is determined to be generally admissible, then both

proponents and opponents of a particular test should be able to garner the

necessary information to present both sides of the issue to the factfinder

when there is a challenge to the validity of a given laboratory procedure.
State v. Kalakosky, 121 Wn.2d 525, 541, 852 P.2d 1064 (1993). Only where laboratory
error is so serious that the results will not be helpful to the jury can the trial court, in its
discretion, rule the evidence inadmissible. Id. In Mr. Avila’s case, defense counsel had
an opportunity to cross-examine the expert, and the only issue about the validity of the
tests was Whether the results were compromlsed by the length of time (six months) that
the sample sat in the laboratory bef01e testing, The delay was due to backlogging and
does not appear to have compromised the evidence. Accordingly, where Mr. Avila has

failed to identify any evidence to suggest laboratory error in this specific case, the trial

court did not abuse its discretion when it admitted the evidence. To the extent Mr. Avila

16
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challenges the credibility of the evidence, it is the province of the jury to determine what
weight to assign that evidence. Copeland,-BO Wn.2d at 270.

2. Improper Closing Argument

Mr. Avila claims the State improperly vouched for its witness’s credibility when
the prosecutor said during closing arguments: “She told the truth.” SAG at 4. Thisisa
slight misquote of the prosecutor’s actual words, which were: “Old lady, told the truth
every time.” RP (Oct. 10, 2013) at 349,

“It is improper for a prosecutor personally to vouch for ‘the credibilit.yrof a
witness.” State v. Brett, 126 Wn.2d 136, 175, 892 P.2d 29 (1995). “Prosecutors may,
however, argue an inference from the evidence, and prejudicial error will not be found
unless it is ‘clear and unmistakable’ that counsel is expressing a personal opinion.” Id,
(quoting State v. Sargent, 40 Wn. App. 340, 344, 698 P.2d 598 (1985)). Where, as here,
defense counsel did not objéct to the prosecutor’s statements, re?ersal is required only if
the “‘misconduct is so 'ﬂagrant‘that no instruction can cure it.”” State v. Belgarde, 110
Wn.2d 504, 508, 755 P.2d 174 (1988), aff’d, 119 Wn.2d 711, 837 P.2d 599 (1992)
(quoting State v. Case, 49 Wn.2d 66, 74, 298 P.Zd 500 (1956)).

In this case, it is clear from the context that the prosecutor did not offer a personal
opinion, but instead summarized all of the evidence and made an inference from that

evidence that Ms. Larson—who he also described as having “some bad mental problems”

17
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and “get[ting] confused sometimes”—told the truth, RP (Oct. 10, 2013) at 348.
Accordingly, the prosecutor’s comment was not improper. See State v. Jackson, 150 Wn.
App. 877, 884-85, 209 P.3d 553 (2009) (finding that the prosecutor did not vouch for a
witness’s credibility where he reminded the jury that it was the sole judge of credibility,
outlined the evidence and the reasonable inferences from it, and concluded that the jury
could find the witness credible).

Furthermore, the trial court instructed the jury that counsel’s statements were not
evidence and should be disregarded if not supported by the evidence. This instruction
was sufficient to limit any prejudice. See State v. Castro, 32 Wn. App. 559, 567, 648
P.2d 485 (1982) (finding prosecutor’s statement that a witness told the truth was not
prejudicial error because the court told the jury to disregard any statements not supported
by the evidence).

3. Ineffective Assi&tance of Counsel

Mr. Avila argues defenss cotinsel provided ineffective assistance when he moved
to dismiss charges rather than for a mistrial. Here, though, the record shows the court
considered a motion for mistrial. The court first stated: “Your motion for mistrial is
respectfully denied.” RP (Oct. 9,2013) at 228. The court then said: “And so for the
record the motion to dismiss and/or mistrial are both denied.” Id. Mr, Avila cannot

complain that defense counsel did not move to dismiss when the court clearly understood
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the motion was for dismissal or mistrial. Mr. Avila did not receive ineffective assistance
of counsel.

4. Due Proces&

Mr. Avila argues the State violated his due process right to gather evidence iﬁ his
own defense, alleging the State withheld evidence. Specifically, he alleges the State did
not disclose that some of the DNA sample remained and could have been tested. Id. at
216. This claim fails. The record shows it was not the raw DNA sample that remained,
but the DNA extract that was left over after the DNA had been tested. In addition, the
defense was notified that this extract existed in the crime lab report of June 27, 2012,
Where the prosecution did not withhold any evidence, there was no violation of the
discovery rules and no violation of due process.

Affirmed.

A majority of the panel has determined this Qpinion Yvill not bg_pyinted in the

Washington Appellate Reports, but it will be filed for public record pursuant to RCW

2.06.040.
A Lo wass &
Slddoway, J.
WE CONCUR: _
/Korsrno % ' : Pennell, J.
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